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in considerable need of construction when it is attempted to give it 
practical application in time of war. This much may be said, how- 
ever, that it was the desire of the Conference to give conventional 
form to a clause which was conceived entirely in the interest of the 
non-combatant enemy residents of territory in belligerent occupation 
in time of public war. The clause provides that: 

In addition to the prohibitions provided by special conventions, it 
is especially forbidden: * * * (h) To declare abolished, sus- 
pended, or inadmissible in a court of law the rights and actions of the 
nationals of the hostile party." 

It would thus appear that, where the old rule ends, forbidding con- 
tractual intercourse, the new one begins, extending to enemy citizens a 
complete immunity from pillage or spoliation in respect to their real 
and personal property, including all those incorporeal things which, 
by the law of each state, are recognized as having the character and 
incidents of property. 

The Chairman. The Society will now be pleased to hear the paper 
of Mr. Thomas Willing Balch, of the Philadelphia bar. on "The 
Marine Belt and the Question of Territorial Waters." 



AnDRF.s.s OF Thomas Willing Balch. Esq.. of the Philadelphia 

Bar, 

on 

The Marine Belt and the Question of Territorial Waters. 

Owing to the gradual increase in the range of modern artillery, the 
need and demand for a revision and extension of the territorial sea is 
becoming year by year greater. If, however, on account of belligerent 
operations, the limit of the territorial sea is extended, the international 
fishing grounds are thereby correspondingly curtailed to the detriment 
perhaps of a large part of the fishing interests of the world. Would 
it not be for the general interest of nations then, that the question of 
enlarging the coastal sea for belligerent purposes, should be considered 
separately and apart from the extent of the marine belt for fishing and 
other commercial uses? 
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If we glance at, the long struggle in favor of the freedom of the 
sea, it becomes apparent that the general trend of international law has 
been until recently to cut down more and more the exclusive possession 
of any nation or group of nations to any part of the water enveloping 
the land.' 

Thus after the general proposition that the high seas are free had 
become universally accepted, with the exception of a margin along the 
sea coast of each nation, this belt of territorial waters came gradually 
10 be recognized in general as extending three miles from shore. 

Great Britain, however, having defeated Spain and France on the 
sea and the naval power of Holland having declined, so that Great 
Britain had become in a real sense the mistress of the seas, she con- 
tinued to claim for some time dominion over much larger areas of the 
salt water than most of the other members of the family of nations. 
Great Britain was largely impelled to maintain this mediaeval policy of 
exclusion by the configuration of her coast line as compared with that 
of other European nations. In the case of bays, there gradually grew 
up the rule among the nations of the world that the three-mile belt of 
territorial waters should be measured from a line drawn where the 
distance from shore to .shore was six miles across, that is. double tlie 
width of the territorial sea. If the line where first such sinuosities are 
six miles across is taken as the base line from where to measure the 
three miles of territorial waters seaward, it leaves within the control 
of most of the European continental states almost all of the really es- 
sential land-locked waters, including the Zuider Zee for Holland. Such, 
however, is not the case for Great Britain. With her such bays as the 
Bristol Channel, the mouth of the Thames, the Wash, the Firth of 
I'orth, Moray I'^irth, Dornoch Firth, and many other estuaries of the 
sea are much more than six miles across' from shore to shore, and, 
therefore, would not be included entirely by the six-mile Hne within 
the area of territorial waters. Thus Great Britain long continued to 
claim exclusive jurisdiction over the waters along her sea coast within 
a line drawn from headland to headland, and also over the "narrow 
seas" surrounding her, such as St. George's Channel. But in accord 
with the universal movement among the nations of Europe to recog- 
nize the freedom of the sea, she has given up, as the distinguished 
patriarch of international jurisconsults, Dr. Westlake,^ has pointed out, 



'J. de Louter, Het Stellig Volkenrccht, The Hague, 1910, p. 376, et seq. 
-lo'in Westlakc. International Law. Cambridge Universitv Press, 1910, 2d ed.. 
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the doctrine of the headlands. She has relaxed also, by degrees, at 
least tacitly, her former assertion of exclusive- control over the waters, 
for instance, of the North Channel. And while Sir Robert Philli- 
more,^ a half century ago claimed for her the Bristol Channel as a 
territorial sea, Dr. Oppenheim of Cambridge University is doubtful 
about upholding that view,'' and Great Britain has given up specifically 
her absolute former claim over all the waters of Moray Firth. Thus 
in harmony with the general trend of modern opinion and custom to 
recognize the sea more and more as open to all comers, the policy of 
Great Britain as regards the limits of the territorial sea in the case of 
bays and other indentations of the sea advancing into the land, has 
gradually become more liberal as regards European waters. But in 
the case of American waters, as her claim over the waters of the 
Bay of Conception in Newfoundland which is fifteen miles or more 
wide shows, she would seem to cling to the theory of the Middle Ages 
of asserting control over as much of the sea as possible."^ 

In the New World the young American Republic, which very soon 
after entering the membership of the family of nations announced her 
acceptance of international 'law, recognized the freedom of the sea, 
and never put in practice the broad claims of the headland doctrine 
urged upon her by James Kent." 

Of late years, however, a tendency has developed among many na- 
tions to attempt to re-annex large tracts of the high seas on the plea 
that they are entitled to exclusive control over all the waters of cer- 
tain seas or large bays that penetrate into their own land. This may 
be called the "historic bay" doctrine. This fairly modern attempt to 
extend the limits of territorial waters in the interest of individual na- 
tions, should be watched with care. For it is wonderful, to say the 
least, how suddenly the so-called "historic bay" doctrine is claimed to 
apply to some sea or great bay that previously all the world has looked 
upon as forming a part of the open sea. And if one or two great seas 
are e.xcluded in the future from the category of the open sea, why not 
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then many others? That would be a return to the narrow and ex- 
clusive policy of tlie Middle Ages which sanctioned the closing of the 
Adriatic for example. 

Another modern encroachment on the area of the high seas is the 
ten-mile rule in deciding in the case of bays where the marine belt 
shall be measured outward towards the open sea. Professor John 
Bassett Moore, of Columbia University, has forcibly pointed out that 
the reason for the adoption so often of the ten-mile line has been a 
practical one in the interest of the foreign fishermen. The adoption 
of the ten-mile rule "is not to hamper or restrict the right to fish, but 
lo render its exercise practicable and safe." 

In the Anglo-French treaty of 1839, it was agreed that the base line 
from where the three miles seaward should be calculated should be 
where the distance from shore to shore measured ten miles. The 
ten-mile line was reaffirmed between the same two Powers in the 
treaty of May 24, 1843, and again in that of November 11, 1867. It 
was sanctioned in 1868 by Great Britain and the North German Con- 
federation, and in 1874 by Great Britain and the German Empire. It 
was further adopted by the treaty of May 6, 1882, between Great 
Britain, Belgium, Denmark, France, Germany and Holland regulating 
the police of the North Sea fisheries. In this agreement, however, 
Norway did not join. Great Britain sanctioned the ten-mile rule by 
an Order in Council of October 23, 1877. It was also adopted in 
the unratified liayard-Chamberlain Convention of 1888.^ The ten- 
mile line is not a universally recognized rule, though so notable a jurist 
as the Swiss-Belgian Rivier, accepts it as such. But as we have seen 
above, it has been adopted and approved on many occasions, and if 
discussed for legislative enactment at a future Hague Peace Confer- 
ence, would probably be sanctioned by the Powers of the world. It 
may be said that the ten-mile rule is in process of displacing and su- 
Ijerceding the six-mile rule. 

The three-mile limit as the extent of the territorial sea afforded, 
from the eighteenth century until about the close of the American Civil 
War in 1865, sufficient protection to the coast of neutral nations against 
the fire of belligerent war ships in action. But the conditions in this 
respect have changed radically from half a century ago. The gradual 
increase in the carr)'ing power of artillery during the last fifty years 

•J. 1. Doran. Our Fislwry Rights in the North Atlantic, Philadelphia, 1888. 
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has made the three-mile distance totally inadequate as a means of 
keeping belligerent vessels in action out of range of the shore of neu- 
tral Powers. Thus the territorial sea, in its most generally accepted 
feature, the three-mile belt, has outgrown, in part, its general useful- 
ness. This fact has been largely recognized by statesmen and publi- 
cists,' for example, by our distinguished guest. Senator Fiore. In 
1894 the Institiit de Droit International recommended an extension 
of the three-mile strip of territorial waters to six miles. In the case 
of bays, the Instittit advocated that all sinuosities whose entrance from 
the sea measures twelve miles or less across from shore to shore are 
to be considered as territorial waters in their whole extent. In ad- 
dition, the Institut at the same time declared that in war times neutral 
riparian states should have the right to extend by formal declaration 
the limit of the zone of their neutral waters as far as the range of their 
cannons extended from the shore. 

It seems clear that during a war, in order to afford to the coast 
lines of neutral nations adequate protection against damage from a 
battle between the ships of the belligerents, the extent of territorial 
waters should be increased from three miles to six and perhaps even 
more. The need for such a change becomes apparent from the fact 
that modern guns can throw a shell now from a battle ship a distance 
of about fourteen miles, and with the perfection and improvement of 
artillerj', doubtless in the future a large gun fired from a vessel will 
be able to throw a projectile across a distance greater than the width 
of the Straits of Dover, which are eighteen miles wide at their nar- 
rowest point. Suppose a naval battle took place in those straits during 
a war, midway between the riparian lands, between two Powers other 
than France and Great Britain, the shells of hostile vessels could easily 
l»e hurled unintentionally into the neighboring lands, destroying per- 
liaps both people and property. It is true that a battle may occur on 
land so close to the frontier of a neutral Power that stray bullets of 
the combatants will kill people on the territory of the neutral state. 
This happened along the American-Mexican frontier during the civil 
strife in the latter country in the earlier part of the year 1911. The 
neutral nation in such a case on land cannot interfere in the struggle 
with its military forces in order to compel the troops of the belliger- 
ents to conduct their operations at such a distance from its own neu- 
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tral territory as to leave its own citizens safe from the missiles of 
the combatants, without losing its own neutral character owing to its 
invasion of the territory of at least one, belligerent. But within the 
extent of the territorial sea, a neutral nation not only has the right to 
prevent the war vessels of belligerent Powers from engaging in hos- 
tilities, but even it is its duty as a neutral towards all belligerents to 
prevent an engagement from being begun and fought within its own 
neutral territorial waters. In that way a naval battle can at present 
be removed three miles from shore. In 1864, when the U. S. S. Kear- 
sarge was steaming to and fro off Cherbourg, waiting to fight the Con- 
federate commerce destroyer Alabama, the French Government sent 
out from Cherbourg one of its war vessels, the Gloire, to accompany 
the Alabama to a point beyond the three-mile limit, to insure that the 
battle would take place at a sufficient distance from the shore so that 
the shots of the combatants could not cause damage to people or 
property on the land." This action on the part of the French Govern- 
ment seems to have been amply justified, since it placed thereby no 
undue hardship on either belligerent nor infringed in any way their 
sovereign rights. Doubtless today any neutral nation with sufficient 
naval power at hand would not allow two belligerent nations to fight 
a naval battle within striking distance of its own neutral shore, facing 
the open ocean. The moral rights of neutrals to protect their people 
and material possessions from damage through the possible hostile 
operations of the war vessels of belligerents too close to neutral terri- 
tory, should receive the sanction of the nations of the world through 
their representatives gathered at a future Peace Conference at The 
Hague. 

On the contrary, however, for commercial purposes generally there 
is no overpowering reason why the marine belt of territorial waters 
should be enlarged so quickl}'. Especially in the interest of the fisher- 
men of the world, an extension of the territorial sea is perhaps not 
desirable. To enlarge the coastal territorial fringe by even only one 
mile, as Sir Thomas Barclay^* has pointed out, would cut down very 
much, for instance in the North Sea, the area open to all fishermen, 
and if that territorial fringe were increased to five or six miles or an 
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even greater distance, the international fishing grounds would still fur- 
tlier be encroached upon and this encroachment would 'be in a progres- 
sive ratio. The sea is free to the vessels of all nations, subject of 
course to the rules of navigation, to come and go as they please for the 
purposes of trade with all parts of the earth, and except for the territo- 
rial sea, to hunt and fish for the inhabitants of the salt water envelope 
of the continents. Consequently, with the sea free and open to the 
vessels and commerce of all states, some nations are not shut out by 
the exclusive possession by other Powers of parts of the ocean. This 
freedom of trade upon the high sea makes for the peace of the world, 
for it allows all nations to participate freely and equally in the quest 
for the various treasures of the sea. And that peaceful result can best 
be attained and continued by not extending the territorial sea too much 
for commercial and peaceful purposes. 

Since there are two different interests involved in the extension 
of the territorial sea, why not separate the discussion of the subject 
into two parts — one as affecting the safety of nations and the other 
their commercial interests — and decide each upon its own merits for 
the best general interest of all the nations of the world. 

The belligerent phase of the extent of the territorial sea could be 
examined and revised by the delegates of the nations at the Third 
Peace Conference, that will probably gather at The Hague in three 
or four years. In that way the desired extension of the territorial sea 
to such an extent as to safeguard, in war times, the land of neutral 
states from the operation of the war vessels of the belligerents could 
be obtained, without in any way touching and altering in other re- 
spects the rights and status of nations over any of the present area of 
the open sea. 

The commercial phase of the territorial sea, freed of the question 
of belligerent operations, could be discussed and if necessary, altered 
more easily for the benefit of mankind, so as to insure proper protec- 
tion, for example, to the fishing industries of the world. It has been 
clear for some years that if the fur seals of Bering Sea and the North 
Pacific Ocean are not to be exterminated as the American bison were, 
but preserved for humanity, the rights of nations according to gen- 
erally accepted international law, as interpreted in 1893, by the inter- 
national court that sat at Paris, must be amended as regards that 
particular case. And the Powers actively interested in the fur seals 
of Bering Sea and the North Pacific Ocean have, by agreement among 
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themselves, suspended for a period of fifteen years their respective 
rights to kill seals in the parts of those two bodies of water that be- 
long to the high seas. It may be requisite, for the same reason, for 
all the nations to recognize the four-mile limit claimed by Norway 
for the protection of the fisheries along her own coast. It may prove, 
too, that changes will be necessary in the international regulations 
governing the fisheries in other parts of the open sea, so as not to 
exhaust unduly the supply of fish. But such commercial cases as these 
should be legislated for entirely independently of the rules applicable 
to belligerent ships in war times. In the same way the subject of what 
are and what are not territorial bays according to the doctrine of "his- 
toric bays" could also be passed upon for all the world at -the same 
time as a commercial question apart from that of the belligerent phase 
of the territorial sea. For example, the claims that the Dominion of 
Canada and the Muscovite Empire are beginning to make respectively 
that Hudson Bay and the White Sea form in their entirety part of the 
territorial waters of Canada and Russia, should not be decided by the 
Hague International Court merely as individual cases between the 
United States and Canada in reference to the legal status of Hudson 
Bay, and Great Britain and Russia concerning that of the White Sea. 
For, if looked at from the broad standpoint of humanity, the ques- 
tions whether those two large seas, as well as other seas and large 
bays in other parts of the world, are closed seas, have an interest for 
all nations. The community of interest of all the family of nations 
should be consulted and recognized in such matters. The legal status 
of those two large seas could well be discussed and passed upon, to- 
gether with the limits of the marine belt, including the subject of "his- 
toric bays" generally, by the next Hague Peace Congress. 

Mr. BoRCHARD. It was my privilege at the Fisheries Arbitration at 
The Hague in 1910 to be brought into intimate relation with the sub- 
ject of Mr. Balch's paper on territorial waters. The court in that case 
did not take advantage of its opportunity to define the law with regard 
to territorial waters, particularly in the matter of bays, but confined 
itself strictlv to construing what was meant by the negotiators of the 
treaty of 1818 when they renounced for the United States the right 
to fish within three miles of coasts, bays, creeks, and harbors of His 
Britannic Majesty's dominions. Counsel for the United States, on 
the question of bays, argued that they were excluded, under this re- 
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nunciation, from territorial bays only. Great Britain contended that 
geographical bays were renounced, but sought to show that these geo- 
graphical bays were also British territorial bays. This issue of 
territoriality was entirely circumvented by the court. They merely 
held that a bay, Avithin the meaning of the treaty, was such a body of 
water as had the configuration of a bay — in other words, that a bay was 
a bay. They did advance the solution of the problem somewhat by 
recommending to the two nations the acceptance of certain lines as 
delimiting the jurisdictional bay from the open sea for fishing pur- 
poses. 

It has been generally assumed that the width of the marginal strip 
is fixed in international law at three miles. This is so to a limited 
extent only. The municipal laws of various countries fix upon dif- 
ferent widths, so that the three-mile limit of coastal waters is by no 
means universal. For example, Norway claims four miles, Spain six 
miles, and the United States have at various times and for various pur- 
poses claimed more extended limits. Moreover, it is recognized gen- 
erally that three miles is not sufficient for many of the purposes of 
modern industrial life and international relations. In the matter of 
bays, there is also a wide diversity of opinion as to the limit of terri- 
torialit)', although treaties within the last seventy years have usually 
fixed on a ten-mile width as the limit. Exceptions are recognized, due 
to peculiar geographical configuration and other reasons. 

The theory of the territorial strip of coastal waters was first ad- 
vanced by Grotius, to the effect that the width of the territorial sea 
depends upon its defensibility by the littoral state. This theory of de- 
fensibility was formulated by Bynkershoek, who stated that the terri- 
tory of a state ended at the outermost limit of the force of arms — ^in 
other words, the range of cannon shot, fired from the shore, determines 
the limit of the territorial strip. In the early part of the nineteenth 
century this range was three miles, and in this way the three-mile 
limit found its way into international law and is confirmed by many 
treaties. The great increase in the range of cannon, however, has made 
it clear that defensibility is no longer the sole test of territoriality, but, 
on the contrary, that a much smaller margin than the limit of cannon 
range must be recognized as territorial water. The court in the Fish- 
eries Arbitration did suggest certain criteria for determining the terri- 
torial character of a bay which, though only dicta, will probably find 
their way into international law as tests in determining the territoriality 
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of bays. These criterja are the relation between the width of the bay 
and its penetration inland ; its adaptation to the industrial needs of 
the inhabitants of the adjacent shores; its remoteness from the general 
course of navigation. Thus the bay may be wider than ten miles at 
the mouth and yet be a territorial bay by the application of these 
criteria. Defensibility therefore, as a test, now occupies only a sub- 
ordinate position. 

These questions constituted the principal topics for discussion at 
the 1894 session of the Institute of International Law. Recognizing 
the insufficiency of the three-mile limit, they recommended the exten- 
sion of the width of territorial waters to six miles, and in case of war 
to twelve miles. 

This brings me to the suggestion which is my excuse for speaking 
at all tonight, that is, that it is impossible to lay down one universal 
width for all purposes. The unwillingness to recognize this fact has 
led to many of the difficulties which have arisen between nations in the 
matter of territorial waters. While for exclusive fishing rights of na- 
tionals we may be satisfied with a reservation of three miles, it has 
been conceded that for customs purposes a larger jurisdictional width 
is necessary. In the matter of neutrality certainly three miles is not 
sufficient. No neutral nation would feel secure in permitting belliger- 
ents to exercise their hostile operations in these days of long range 
cannon at a distance of five or even ten miles from its shores. Even 
for the one purpose of fishing it is recognized that regulations to pre- 
serve the industry from depredation ;must extend beyond three miles. 
Covetous foreign fishing vessels by the use of trawl-nets spread along 
the bottom may at a distance of five or even six miles kill off 90% 
of the young fish and soon exterminate a species. The necessity for 
regulation beyond three miles is, therefore, apparent. Thus in the 
three matters alone which I have brought up, fishing, customs and 
neutrality (and there are manj' others) , diflFerent jurisdictional widths 
are necessary from the very nature of the case. They will, of course, 
impose corresponding obligations of police, etc. These matters having 
been dealt with by an organization such as the Institute of Inter- 
national Law, they will probably again come up for determination and 
definite interpretation before one of the coming Hague conferences. 
The point I have made was brought to my mind by a great deal of 
reading on this subject matter. T thank you. 
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The Chairman. As it is quite late, if there is no objection, the 
meeting will adjourn. 

[At 10.50 p. m. the Society adjourned until Saturday. April 27, 1912. 
at 10 o'clock a ni.] 



